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Opi nion by Drost, Adm nistrative Trademark Judge:

Sunrise MFG., Inc. (applicant) filed a trademark
application to register the mark AIR SAK (in typed form on
the Principal Register for goods ultimately identified as

“dunnage devi ces, nanely, devices formed fromreinforced
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paper with reinforced pneunatically expansible bladders to
prevent load shifting” in International Cass 16.°

The exami ning attorney? ultimately refused to register
the mark on the ground that the mark, when applied to the
goods, is nerely descriptive. 15 U S.C 8§ 1052(e)(1).
After the exam ning attorney nmade the refusal final, this
appeal foll owed.

The exam ning attorney’s position is that the mark AIR
SAK is nmerely descriptive for applicant’s goods, which are
“dunnage devices.” These goods “are used to restrain

novenent of cargo |oads in trucks, overseas containers, or

railcars. They fill voids, brace |oads, absorb vibrations,
and protect cargo fromin-transit danage.” ww.litco.com?
Dunnage devices are used to fill voids in shipping

conpartnments to avoid danmage to goods in transit. The
pi cture below on the right denonstrates a dunnage device in

use.

! Serial No. 75/691,990, filed April 26, 1999. The application
is based on applicant’s allegation of a bona fide intention to
use the mark in commerce.

2 The current exanining attorney was not the original examn ning
attorney in this case.

®1n response to a requirenent for additional information, 37 CFR
§ 2.61(b), applicant referred to this website information and

i ncorporated “the LITCO functional description by reference.”
Brief at 9.
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i LLUNNage Air Bags
VOUF Carge arives | ke this

The exam ning attorney relies on several dictionary
definitions* to support her position that the terms “air”
and “sak/sack” are descriptive of applicant’s goods.®>

“Air — A colorless, odorless, tastel ess, gaseous
m xture, nanely nitrogen (approximtely 78 percent) and
oxygen (approximately 21 percent) with | esser anpunts of
argon, carbon di oxi de, hydrogen, neon, helium and other
gases.”

“Sack” — A large bag of strong course material for
hol di ng objects in bulk; A simlar container of paper or

pl astic.”

* W take judicial notice of these definitions. University of
Notre Dane du Lac v. J.C. Gournet Food Inports Co., 213 USPQ 594,
596 (TTAB 1982), aff'd, 703 F.2d 1372, 217 USPQ 505 (Fed. Gir.
1983).

> Definitions fromAnerican Heritage Dictionary of the English
Language, Fourth Edition (2000).




Ser. No. 75/691, 990

“Bag - A container of flexible material, such as
paper, plastic, or leather that is used for carrying or
storing itens.”

“Dunnage — Loose packing material used to protect a
ship’s cargo from damage during transport.”

The exam ner attorney al so provided thesaurus entries
that show that “sack” and “bag” are synonynms. Merriam
Webster’s Col | egi ate Thesaurus (1988). Furthernore, the
exam ning attorney “noted that the word SAK, as used by the
applicant, is the phonetic equival ent of the properly
spelled SACK.” Brief at 4, n. 3. As aresult of this
evi dence, the exam ning attorney found that “‘*AlR SAK
means a bag that contains air, or, as used in the dunnage
industry an AIR BAG with no separate, nondescriptive
meaning.” Brief at 4 (footnote omtted).

The exam ning attorney also relied on NEXIS and
Internet printouts that showed that the term AIR BAG “is a
termof art used by the dunnage bag nmanufacturing industry
to describe dunnage, or void, fillers that are used to
prevent shifting of goods during transport.” Brief at 6.

The exam ning attorney concludes that the “applicant’s
dunnage bags are nerely a |large bag, or SACK, filled with
AlR, that are used to prevent goods from novi ng during

shi pping. The applicant’s mark is the equival ent of the
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term AIR BAG which is widely used in the dunnage bag
manuf acturing comunity, and is, therefore, nerely
descriptive of the applicant’s goods.” Brief at 9.

Applicant, on the other hand, argues that AIR SAK is
not a termof art and that “[s]onme thought process or prior
knowl edge woul d be required to arrive at the concl usion of
t he goods under the mark.” Brief at 7. In addition,
applicant notes that “airsac” is defined as “one of the air
filled spaces in the body of a bird connected with the air
passage of the lungs” and “a thin-walled dilation of a
tracheas occurring in many insects.” Brief at 3.
Therefore, applicant maintains that “[s]inply because the
goods are ‘expansible dunnage devi ces, does not
ineluctably |l ead to the conclusion that the mark is merely
descriptive.” Id.

W affirmthe exam ning attorney’s refusal to register
applicant’s mark for the identified goods.

A mark is nerely descriptive if it imediately
describes the ingredients, qualities, or characteristics
of the goods or services or if it conveys information
regarding a function, purpose, or use of the goods or

services. In re Abcor Devel opnmrent Corp., 588 F.2d 811

200 USPQ 215, 217 (CCPA 1978). See also In re Nett

Designs, 236 F.3d 1339, 57 USPQ2d 1564, 1566 (Fed. Gr



Ser. No. 75/691, 990

2001). Courts have long held that to be “nerely
descriptive,” a termneed only describe a single
significant quality or property of the goods. Inre
Gyul ay, 820 F.2d 1216, 3 USP@@d 1009, 1009 (Fed. Cir.

1987); Meehanite Metal Corp. v. International N ckel Co.,

262 F.2d 806, 120 USPQ 293, 294 (CCPA 1959). W |ook at
the mark in relation to the goods or services, and not in
t he abstract, when we consider whether the mark is
descriptive. Abcor, 200 USPQ at 218.

We begin by discussing the goods identified as
“dunnage devices.” “Dunnage” is defined as “|oose packing
mat erial used to protect a ship’s cargo from damage duri ng
transport.” Various devices are used to protect cargo
during transport “including corrugated void fillers,
honeyconb panel s, bul khead systens and ot her protective
dunnage products that bl ock and brace your shipnents and

prevent damage.” www. greif.com See also

www. sunri senfg. com (“Your prem er supplier of dunnage

materials including Void Fillers, Dunnage Air Bags,

Bul kheads, Saddl e Pak, Match Book and Wod- Pak”). W
agree with the exam ning attorney that, as shown bel ow,
the term*®air bag” is atermof art in the dunnage or

cargo protection industry.
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Air Bags are the nost efficient |oad bracing system
avai l able. Constructed of paper and an inner

pol yet hyl ene bl adder, they cradle and cushion cargo
| oads to hel p reduce product damage, | abor costs and
| oadi ng tine.

www., i t wangl eboard. com

Shi ppers’ air bags are the nost efficient bracing and
cushi oni ng product avail able to protect your

shi pnments. Air has proven to be the best cushi oning,
fromtires to trains.shoes to shocks.

WWW, | t wshi ppers. com

Dunnage Air Bags represent a | ess expensive neans of
bl ocki ng and braci ng than the use of l[unber and nails
or expensive rubber bags.

www. | i tco.com

Question: \What type of Dunnage Air Bag is
recormended for truck shipnent?

Answer: 2 ply bags.

www. dwpwor Ks. com

It’s been one year since | first saw the vinyl
dunnage air bag.
www. cent er | oad. com

Traditionally, internodal |oads have been secured by

i nfl at abl e dunnage material known as air bags, tying

down the freight or nailing wooden planks into the

floor and sides of the trailer.

Journal of Comrerce, July 25, 1993.

The only question now is whether applicant’s term AIR
SAK woul d descri be these sanme products. W agree with the
exam ning attorney’s finding that “sak” is the phonetic
equi val ent of “sack.” See American Heritage Dictionary of

t he English Language (“sack” pronounced “sak”). See also

In re Bailey Meter Co., 131 USPQ 51, 51 (TTAB 1961)

(“"[S]ac’ according to Webster's New I nternationa
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Dictionary, Second Edition, 1947, is derived fromthe
Latin word "saccus" neaning "a sack"; and, noreover, it is
a phonetic equivalent of the word ‘sack’”). The exam ni ng
attorney has al so submtted evidence that establishes that
“bag” and “sack” are synonyns. However, nerely because
two terns are synonyns, this does not necessarily
denonstrate that the substitution of one synonymfor
another results inthe mark inits entirety being nerely
descriptive. It is possible that the synonym may have a
di fferent inpression when conbined with the other el enments
of the mark. In this case, we cannot ascertain any
significantly different inpression created by the terns
AR BAG and AIR SAK. Air bags are literally “bags of air”
because “[a]ir has been proven to be the best when it

cones to cushioning.” ww.itwshippers.com Using the

synonym for bag, i.e., sak or sack, does not change this
generic terminto a suggestive trademark. The word
sack/sak in this termwuld have its ordinary neani ng of
“a container of paper or plastic.” Applicant’s dictionary
definition of “airsac” as referring to parts of birds and
i nsects woul d have no rel evance to the shipping and cargo

industry where “air bag” is a recognized term Bailey
Meter, 131 USPQ at 51 (“Wiile the terns "SAC' and "I NK

SAC' may, as pointed out by applicant, have specific
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nmeanings in the fields of botany, anatony, and zool ogy,
[i]t is apparent that the notation "INK SAC' would have no
bot ani cal, anatom cal, or zool ogical significance as
applied to ink filled dispensing containers for a
recei ver-recorder device”).

Unli ke the cases applicant cites, here there is
nothing left to the imagination when the mark is viewed in

relation to the goods. See, e.g. WG Reardon

Laboratories, Inc. v. B & B Extermnators, Inc., 71 F.2d

515, 22 USPQ 22, 24 (4'" Gir. 1934) (“The words [ MOUSE SEED
for rat poison] used together possess an el enment of
i ncongruity which nmake them unusual and unique”). There is
not hi ng i ncongruous, unique, or unusual about substituting
the term“sak” for “bag.” Dunnage devices, such as
applicant’s, are bags or sacks of air used to cushion cargo
in shipping. Based on this record, we concl ude that
applicant’s mark woul d be nerely descriptive of its dunnage
devi ces because it describes the fact that applicant’s
dunnage devi ces are sacks or bags of air used to protect
cargo during shi pping.

Deci sion: The exam ning attorney’s refusal to
register the termAIR SAK on the ground that the mark would

be nerely descriptive of the involved goods is affirmed.



